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THE STAR ROUTES

lOnthueitfrom Ftrtt line

who rays that It seems that tho prlnclplo should
cxlcinl to

any man officer or the covrnNvtnNT
Mid njion Bishop who ssys it probably extends
to n high iilUccr of llio Government but wlinsnb
requmtly restates llm nw ly ftjlnvlicn lie
acts honestly It probably does Then tho nota
theyrefcrto In Blshnpwlioro Your Honor will
find ho Is arguing Hint ono Diparlmr nl or tho
Uovornmcnt cannot override Hiodlscrclloiicstcd
In nimtlicr Iicinrlinrtit of tho Government wo
admit Hint nluolulcly unci positively to bo true
Wodo not claim that these men enn my to
Mr Drndyt You insdo ft decision thnt
tho pulilo servlco should lK Increased
on ft rerlftlu roulo from oneo to six times n week
nml the expedition Increased from three nnd n
liftlf mllcn per hour to fourorflvo miles nml Hint
therefore on the eonlrnct which originally called
fornboul I30M wo will pny 8130 000 when tho en
tiro receipts of tho roulo amounted to tho Govern
ment to n mcro bagatelle Hint ou were mistaken
In the cxorclso of j our discretion Vt o recognlzo
tho fnct Hint w o cnutiot romc hero and

AK AN INFORMATION 01 THAT ACCOUNT
We claim ft right to como herd nnd nsk nn In ¬

formation mi tho ground that Thomns J llrady
being intrusted with discretion as an officer of
thu Government did not cxorclso Hint discretion
honestly mid In good fulHi Hint ho did tiotexcr
clo It for llio purpecs of tho people nnd tho Rood
of tho Government nnd that lie knew ho una not
exercising It for the purposes of tho people nnd
for tho good of the Government Hint ho was In
creasing tho servlco nnd tho cxKdlllon nnd re
ducing the service and reducing tho expedition
nrcordliigns tho Interests or soma people wcro to
bo promoted hj squeezing this ninu out nnd put
tins this man In by squccrlng funds nut of this
contractor or nuother nnd before this trial Is over
wo hopo to be nblo to show to tho court and to
tho Hiiplo of the country whero somo of this
money sunt nml porhnbs about that tlmo they
will siik to avail themselves of tho prlnclplo that
members of Congress nro exempt from ntiy pro-
ceeding Wo ilo not iiroposo In this Information
to go Into

the question or Kvinrvcr
Wo simply stand hero seeking to nrguo questions
ollaw and urguluuMlicmlo Your Honor and not
to tho audlciuo Wo nro seeking It with n pro
fuuudiom lotion that wo nro right that wo nro
seeking todojiistlco to tho icoj1c seeking to do
Justice to tho accused Hut If tlicro Is to bo pro
pounded this Uoctrlno that every head of
n Department every snboidltialo of ft
Department Is to lw protected on llio
ground of the cxcrclso of somo discretionary
jVovvirt thin It Is tlmo that It wns known
Hut 1 apj rehend Your Honor will hcsltalo long
before jou will enunciate such n view
upon such a motion or titon any caso which
cuinis up In this way llio fact Is that that
doctrine sorarasthudcclslohsof tho courts arc
coneernid hod ntwnjs been confined to Judges
nnd It has not savo exceptionally been extendtd
to Judges of low er courts Ilko Justices or tho laoce
mid never extended to executive officers and the
heads of Departments

ASU TIIK lirAS0N3 WHY
It should bo entertained apply In no senso to Sir
Ilrndy Mr llrady was Second Asstilotit Post
inustcr Oencrnl It Is urged that sou thould not
tHko tho heads of executive departments away to
onsvvcr in tho ordinary courts for tlulrmlsdo
Jueunoni but leavo tliem to bo Impeached Ilut
docs that apply to Mr llrady tun If wo accept
that doctrine Does It npply to Mr Turner
or to Mr trench How lar doun In these
casta nro wo to go I confess Your Honor Hiu
doctrine seems to mo absurd I do not know
whether It is tho more absurd or tliu more auda-
cious but It seems tome to bo entirely lair to this
dcleiifc and even atthorlskof King accused as
an ntljicllie mid adverb slliiRer I venture

TO aiiLY these words to it
Now nuother objection taken against us by these
men was Hint wo did not llio It until almost three
liars had expired I had supposed they would In
tome it ay attunpt to ov nil lliemsolv cs of tho stat-
ute

¬

ofllniltatlon but It stems lam wrought that
rcsriirt and therefore It is not necessary for mo to
call Your Honors attention to what Is upon my
brief upon that subject I tlicroloro puts to
another objection They claim that tho Informa ¬

tion does not chnrgo any ofleu o against any law
of tho United Slates Bixlh point Section Olio of
tho Itcvlscd Mntutis declares that If two or moro
persons conspire cither to commit any ofionso
against the Uultid States or to dclraud tho United
btatcs In nny manner or for any purpose and one
or more of said parties do any act to

rrricr the oiubct of the conspiracy
nil tlnipartlcsnfthcconsplrncy commit a crime
Now It Is Inslstid by the othcrsldo that It must bo
Mich a criminal conspiracy to defraud tho United
Stalea such an act as under the statutes Is de ¬

clared to ben crime lfcommlltcd by ono Individual
In the first nlat e if thnt ts so svhv tltil nntfitn

ccllon of the Hcvlsul btatutcs stop alter saj lug
If tnonrmoro icivjns conspire to commit nny

ujvue- - aKUib llio ujmcu 3U1ICS II II musl
bo a crime declared by tho statutes as n crimoagainst tho United frtitesf Why was not
that Interpretation entirely satisfied by that Ural
Clause lint Instead of that It goes on or to do
fraud tho United btatcs In an manner or for any
purpose not to defraud tho United States by
iwmujiuiuii it aiiuuiury enuie urn in any manner

On FOR ANY lllltl OiF
to defraud tho United States And ct It Is claimed
hero that wo must put In tho words ofllniltatlon

br coramlltlinrtislalutorvcrlmo that ltnrli
fraud tho United States In any manner or for any

e uiiiumiiiiK iv eiiumurv crime nowiuiHuur thnt tho United htjtten tins nn rnmtnnn
law Jurisdiction In crimes Of courso wo are not
hero to nndertako to reopen a long controversy

li tint imi i ye e iiiiu h h uvee H uiuueeisiuu UUl
docs It follow Your Honor that because tho
uiuim siaics nas no common law jurisdiction incrimes that thcrcford tho United Stales taunotsnj
that n conspiracy to defraud It Is a crlnio and then
1cm o It to tho common law to defino what Isdo
fraudlng tho United Mates You must go to tho
common law to find out nhatany crimols against
tho United Ftatcs hat Is treason Your Honorand
whero are jou going to find what Is murder what
Is manslaughter what aro any of these acts You
must

OFT THE COMMON LAW CASES

Where thestatutes havo liotdefincdthcm youmust
Ectjour definition from tho common law Now
upon that subject I call Your Honors attention
not uiiouiii brief to tho remarks of Judge Story
In tho United States against Coolldgo In tho 1stor anlllson page 483 In svhlcli ChlefJustlco
fctory sa s

Tor Instance Coniress has provided for the punish
rreit or niunler ninudaugliter ami perjury uiuler
certain clrcuiustiiiieiii tail It liiu mm turn ilelliusl
IIHHorrlincs et nodoulitlsivcrintirlalnrdoutrlals
tluit the cxihiiuitlon ol Hum must tie bought and ex
cluslvih gin emed Ijy the nuiuiuii lass iintl upon any
other MiniHiKltluii llm Judicial pomr of llio Unliisl
htnli iwnililliolefthi lisixercfso to tho moro nrbl
trois tilt usiirii or Dip Judges to an uiiconlrollatileaiid
uiidelhiiUdLscritloiu

Now wosay hero upon this Malulo that when
tho law of the United Slates tnyi that a conspiracy
to iK fraud the United States Is a crime it menus u
cotisilrniy to do such an act as at common law Is
hi Id to bo a fraud upon llio Governmi nt nnd thatIt meansthat nnd nothing else Icall Your Honors
attention to tho ease lu muli mentioned which
was no caso of statutory fraud but apparently

A CASE OF COMMON I AW FRAUD
Your Honor will find In this connection a referenco tu ono or two rases which relate not dlriclly

perhaps to thuimiitlon here but hnutn biarlngupon It III llio iasu of Hex against Jlembrldge
a DnurlnfS TJ7 nnd Ilex ngalnt Jone- - In 31 htatoTrials imgeiil IIimelldStateTrlals I nipposehiii
1 taiiuot bu In tho cftw of Itix ugilnt lleinbrldjeaii ofilcer of tho Government

was held llabo to lndlitiniut auso ho neglected to enter upon tho books
otlliutillku cndttHMi that ho thus iiiaUed theciuhlerlnthoolllcoto rclnlii In his hands longer
Hinti hoiiliouldaoverniuintmniiijiiud toiieelve
interest upon It Ihotaseof Ilex unilust Joneswas the ciso of tho Commissar General a
head of a Department Indicted becauso ho had
somo w mugful Interest

IS C0STRAirr3 IN IIIJ DM ARTMrNT
Therefore wo say Hint tho objection rulscdjes

tcrdav that the conspiracy section of tho stalute
duo not apply lu the tao whero the United Slates
is dtlrauded by reason or nn net which would bu
undir tho lawn of llio United fctatcs a statute crime
lawholl Indefensible and that whether wu readthe statuto b Itself or lead It in Hie ILjIit of other
decisions It iiuairs this It ireates tho crime
of defrauding llio United btatci and nny
mode lu whit It the United Btules Is defrnndiil
nnv inodo Limvv u to the common law lu which theUnited Mntis Is or may he defrauded and theparties who enter Into the consplnn y to do ami do
nil tut dlreiled toward Itnro liable under theconspiracy statute Hut then wo nro told also luthat objection which we mil got ut In asupnlo
nieiilary manner alter wo had Instated on all tho

POINTS I1HN0 DimiGIlT OUT
that this kcctloti has bci u repealed mid that hav ¬

ing been retnalcd aRer these ails iillcged heresveruionimlitcdor most of them I do not knowbtttull or Hum that llic afore tliet o defindaiits
iirotoeniipepuiilshineuieveuirgiilll Now asnuuiliwlihoutliiieNiirlinrecliigtoitninUHoli
Kiiauunduii hi to the ih iitowas uiadeaiininend
inciitlntliuilnusoiKllnliiRtliocrinir wosa that Iftherilsarcpeii even oftlio whole mi Hon so as toboa re iiiiitinentnr n new one that t licit It Is
faved by the Ihlitieutli kliIuii of tho Jtcvised
Slaiutt w lilt h coiiiulus this piov Uion Tho re
Ptal nfauy statute sliall not have iheifllctto reliaOorixlliigulh uny penult lorfellure or lia
LIIU liiiurnd under tuelislatiile

IMtSS TIIK RFtTAIINa ACT
ihnll so expressly pro Mo nnd such statutes shall
bo treated as still remaining in folio lor the pur-
pose or sustaining iiuyprupir uciloii orproeiu
tlou for the eiifoitemeut of Mich penalt lor-
fellure

¬

or ilabllll Now this teetlon has como
to the nolltool tin Court lu two cases which aiecited b Hi frl nd on the other side and 1 1 rlnlnly
In one can to vvlili It I shall cull intention dim tly
in tho aril of Dillon on page 6IJ United statu
vs Ulrice u cao arising lu lliedlttrlit of Missouri
being I think one olllio somewhat famous whisky
caes there wore two ludletmcuts Inuiul against
Ulrlecnndlhey tamo upon demurrer and llio
Court havs U H vs Ulrlcc S Dill 6JJ

In the first plate It Iscouieiidod lliut tliu act of
1S7J having prucrlbtd a dlllirint uulthmcut for
the olluuis thurcid In these ludlttinvuis tliotee
tionsof llio Itevlstd btuiutcs under which llioo
ludlctineiits have been drawn aio rtpiolid luas
luueh as tho later act

CONTAIM 0 SAVINd CUlVSE
Innuswcrtothls I would observe that llio thir-
teenth set tlou of tholtevlhol btatutos contains ugenual provision changing as I conceive thorule or Hie common law that a ttntiilomodlDIng
tho punishment of a crime pnterlbed b a prior
law operates ns a repeal of Hint law ilioro
Is no doubt that that Kcneial prorositon Is sound Any Mutulo that arles
tho definlllmi or tho punishment of tiniifltiiMitbrogiiUi the furmer statute i and noor
Antes tomniitted under It can b a well known
principle of tlioluvv bopuulslied unless Hie later
uiteoiiluliisukavlugelauso llutus 1 remarked
the llev Ised Statutes eliaugeil tills rulo ol eouiinou
law ihty werelulcnded to tliniige II nml It is
old the extent of the Change which is hete
questioned Section IJiitovldesthat llio ret ml
of mi statute shall not nave tho ellect to rclcaso
orexllinulli ouy penalty foriclluro or liability

TIIE 3STATIOKAX BEPUBLIOAN MONDAY MOBNTNTG NOVEMBER 7 1881 DOUBLE S1IEET
Incurred tinder such statute unless tho repealing
nrtshnllsn expressly provide and such statute
shall bo treated as still remaining In forco for tho
purpose of sustaining nny proper action or proso
cullon for thocnlorcimcnt of such penalty for-
feiture

¬

or liability Now
TMF roc MItt FOR THE DEFENDANT

nrgucsllintncllhcr tho word pcnnltyforfcltnro
or 110111111 Mscqulinlcnl to tho word punishment
and therefore that tho section under which theso
Indictments oro drawn Is repealed unlcst tho
penal Modioli is comprehended by tho term pen
altyand this ho Insists means only Hint which
can boenforeed brcltllacllouorby tho term for
filturo which relates merely to propcrt or by
tho term liability which ho sa means merely
subject to n civil proceeding Hut without at ¬

tempting to go Into tho pnclso technical dentil
tlonofcach orthesa words It Is my opinion that
they wcro used by Congress to Includo nil forms of
punishment for crlmo nnd ns strong cvldcnco of
this view I found during tho prociss of tho ar
gument nnd called tho attention of
tho counsel to n section which proscribed
flno and Imprisonment for two years when In
Congress used tho words Shall bo llablo to ft
penally of not less than SLOW and to
imprisonment not moro than Iwojcars More

ov er nnv man tislin common lamtuago might
and very properly that Cotigrcis had subjecu
part to n liability and If asked what liability
might reply A liability to a Inprlsouid This Is
ft cry general uso oflnugunge and surely It would
not bo understood as denoting n civil proceeding
I think therefore that this word liability is
Intended to covir every rorm of punishment to
which a man subjects himself by flolallug tho
common laws of tho country Ilcsldes as my
llrother Treat reminds me tho word prosecution
Is used In this section nnd that usually

DFNOTfS A CRIMINAL MOCEEDtNO
Tho other caso Is tho caso of tho Untied Etatoj
against Ilarr which Is round lu tho 4th Bawycr
page mi In Hint caso n motion ts tnada In arrest
of Judgment bccivuso It said that tho section was
so amended by u subsequent law They say tho
motion Is based upon n well known rulecltlnjr tho
tasooftho United States against Tyncr 11 Will
lace That thcro can lio no legal convic-
tion

¬

nor n nlld Judgment pronounced upon
conviction unless tho law creating tho
ollcnsa bo nt that time In existence Ac
Now Ifl understand llio position of my friend
vyhlch was not so much clabotatcd as other por ¬

tions or his nrgument It Is this That section 13
applies when at tho tlmo of tho repeal an indict
Incut has actually been filed or proceedings com-
menced

¬

but docs not apply whero no proceeding
has been mien Is that the position

Mr VMIson Ycs
Mr llllss Now I call Your Honors attention to

ono or two Ihlugs which I think will dlspnsoof
that very broadly In tho first place Your Honor
will perceive that In neither of Huso cases Is nny
such limitation or section 13 indicated They
speak or the prov Islon as osulutary one which will
do n great dcalof good Ac It docs not appear
here

t AM BOUND TO SAY AFFlRMATIVFtY

that theso lndlctminls wcro not pending lit tho
lime of tho repeal nor that that they wcro pending
at tho time It does appear that llio ollensa was
committed on the Hill of January 1877 and the re

was on tho ICth or January 1877 Criminal
ticnl lu Oregon must bo a good deal quicker thun

other places If n man committed that of
lenso on the 8th of January and they pot around
and hail him indicted beforo the ICth or January
when thcMaluto was repealed ict these gentle ¬

men ask jou to assume that this was llio case
Now I submit Your Hnnorshoutd not assuino any ¬

thing ol tho kind J ho statute Is In force for the
pun oso ofsav lug that which ought to bo proteetid
nnd Is applicable to all cases ofolleuses actually
committed prior to the tlmo of tho repeal no mat ¬

ter whether nn Indictment
HAD lUTN FOUND OR NOT

Ilut Your Honor I am fortunately able to relievo
my friend entirely upon that subject In neither
ono of theso tases was an Indictment found before
tho repeal I have gone to tho record and I find
this condition or things In tho caso or Ulricl tho
chango In tho act was made on the 3d day of
March 1S75 llio Indictment was found In May
1871 Tho defendant pleaded guilty In November
1171 and tho crdlct was finally entered up In
May 1876 Now the Indictment was not found
until tuo nionthsnner the law was repealed In
tho caso In Oregon llio law was repealed on the
ICth nf January 1877 tho Indictment h us found on
lho21st of March 1877 and the verdict at tho end of
tho term New both of those cases therefore
Hand as authorities before Your Honor In two
circuits or the United States Hint that sec
tion 13 does havo tliu salutary cficct which tho
courts say It ought to have and which we claim It
has because thcr stand as authority for theiit
inent that tho repeal In both cases liavobicinr
before tho indictments wcro found Ihoxtistill hold that an Indictment wouhl llirnrnirMe
committed beforo tho repeal becausoofthosivliig
vlrtuo oftcclion 13 of the Itovlsed Statutes Now
mjr iiiHiiuiuy ji hiu rtCOni 111 1110 OlllCO Ol 1110 At
torlicv Ocneril of tho United Stntcn neiitmnn
can seo It thcro If they ralso any question That Is
nuuuimiT iiie iu nils llionuilg J IIIIIIK IllCrO
folo so far as that nnlnt miitnrnrl vnalnil
hear iiolhiuir moro nf it Ther num Miininvn
good deal which wo consider lu the nature or a de-
murrer

¬

to tho indictment or Information without
lis ueiug orougui

WITHIN THE STRICT ItUtES
appllcablo to a demurrer to nn indictment whero
the defendant Is compelled to admit thoracis and
nil of tho arguments yesterday which asl think
was directed to an attack up in the form or eub
ctanco of tho information Is lirtho nature of such
n demurrer I have referred lo n portion or It
simply becauso It ought lo bo answered At tho
samo tlmo wo hero rciwat tho objection which wo
Intimated vestcrday that they aro not at liberty In
thlsromi or procedure to cvadotho restraints which
ft demurrer has Imposed upon them and that they
arc therefore not at llberiv to nttml-- thn form n
the subslancoln the w ay that they did They are of

u pvricci iiueriy 10 nnacK our ngtii 10 tuoany Information charging such a crime nnd Itmay bo posslblo that if wo should llio as nn Infor-
mation

¬

which Your Honor upon simple Inspec-
tion

¬

wouhl seo to bo Inadequate an Information
forinstnnce which should omit the nanus of thoconspirotorsoraiotlilngoruiat kind then Your
Honor might say wo will not encumber tho rec ¬

ord with uny
IDLE TArER OF THAT SORT

Ilut on a motion or this kind wo Insist that tho
question as to whether tho paper Is technically
correct Involving questions ou which jour de ¬

cision may bo one wuy or the other Is not a Hun ¬

ter which should ho hero now considered but It
comes up properly cither on tho demurrer to tho
information or after trial and conviction If con

lctlon thcro should bo It would come up on a
motion then which dots not cotno up hero though
much of what has been said would bo ruled out
under strict practice or that nature Hut I only
call attention lo that hero now as bearing upon tho
attack which was made upon the Information on
tho ground that tho conspiracy was not nt out lu
proper form In tho Hnt place no attnik was
made upon the first count of tho information ox
i cpt the allegation on which I hnvu alitad s ildnllI havo to say Tho allegation that ft ton
splracy to defraud must bo n consplraej to commitaiiixlsttiigtrlnio llio first count was pissidover
absolutclv without any criticism in any manner
ns I rtcnll it

Mr Wilson Allow mo to correct the gentleman
Tlioicr first criticism I mado upon tho Informa ¬

tion was upon the first count
Mr lllUs In what respect
Mr Wilson Let 1110 take tliopaper and I will sec
Mr AMiaoii pointing to a iiungmph in Tun

Ill l iui it vNiifjislerdii Hint is tho one I nna
ljzed and tripped of Its vcrl lao

MrlHNs 1 ma bo w long lu not havliiglakeu
It In 1 not mil listened to it istinhi but read
It to da v and It did not nem to me thai iheru was
nnv attack mado by them on that pound

Ilhadlnilroiii Mr WUons argument In jesterdasUicnuiNj
As toll osullliliiicydf thn Innirmitlon I will rale

tin tourtto runt Ihetaseuf Iheleoi u ix Iurltuluw
u7 Mkll IVVlilid twill lot lau up the lliueorilie
vim ill n iillng It I tliirilurp now liivlte wiiiruttini Ion lu llio in i run nisot I his hifuriiiiilldii Jiulio

Hi st count omlultig till uitnceibsnr v 1 blage
ir cllAiinrs ruvr

oil Hie 1st ifOctnb r lss tliu iiaiisul nunklned and
coiiriiJeruUillOMlhiT toili tnuiillhellnliHlHtidiMiuit
ol iiiibitiiiH f umm lis inttitwltill liiiinlatcnily
ami tirruptty ami iiuiii ukkntmi tisirrnnt uiotliesand tliroiuti wlikisl nml eorrui t llilluitieis iiud
mi ans causing and procuring muuii sur and lin
proinr and ixiiuv liiii uuil iiiiluwiiil 11IIIH01111I
uinipinsjiiioii luldltlomil sin In on thruiill roiito
In nuistiun mil b uiilavliil wliliitly nml cor
rupilvaiidiriuiiiorriipian I lniironi ntnitvmiiiul
trtmiuli torrupian I tuipropir I111I111 net tutul iiuansiiusln nnd procuring xpislitinii lu 111 inirtlit-- mull
011 snltl route to U hull ied wltht ut oil iniiscaiKl
fstraviuaull in d itnit ioiialilaiiiliiililliloimlisni
ticnsillon 10 mi unlawluluiuiiitiit to lu uHovhk in
biiatir jiropoilluii Hun wasallowed bv I tw

BTIUIUSII THIS STIlt IlllTIIPU
of Its verbiage and staling It In Its v erj tssenee It Is
tlitst 11ml tliebe lutrlles cousplritl In defraud tho
Uuludhtutcs liyiiitislu mil iwnil rtiuipeiistttloii to
lw uiM lor ndltlloiiil strike unit li tiuislngnuil
proiuriiig eHslIiltiii lu turrjlmr tho mall and ad
ditional touiicusuijoii in lio laid lu greater proper
lion Hutu Hit liw nlluwtsl llio intaiis uvirieil nf
tit Iraiiilingaie Hit1 iXMililiuii unit tint iulrLestiiriirsue sow iiicHiiniii tiuisnoii is lias Hit unlnwllll
nrllio csiriiinl siHihtlnu of hfrvlci r ilu cirriiiit
and unlaw fin hit reiiht of strike or the i nrriqit amt
iuinw jut uiniMitiit1 ui iiiiitiitir proportion iiuiiiiuolaw alio vtsl hcinmtule auulltusn iiiulir Hielansuf

Hiu UultrnlHlalit sy Hies nnv KliiluUt ilollu l Him nt
iilme orliavoallnfiliis upiii liut Hur Uhii iimdonu
nfienso agiilnst tho Unltcl Multti U ituv Mittute or
havo they nil or eltlnr ol tin in hit 11 il Imtsl hy any
Mittiitn to Loustliiito u criminal liaiiil tinulusl thu
uniltuniuiiii int re is lift itiiell Hljlllllt- -

ICIIAIIrMJr Till- 1IIOIM ITI0
of any such iMlslatlounud there bihiKiiont It Is nb
biihitely oniitluslvo of lids east- - I kfro can lie no
prosts iillnn lor such 11cl1ur111 or Ifthi Hti iHirilrswi 10toniptlleil logo toirlul on mis lurormutloii II lauttso
lilts s sure thutn com tcllun uudirthu tw iiuu Im
posslhtllty

Now as I rend that nnd as I still limit nd it
probably I ntn a little obtuse tliu n eoitrge
there Is that when w college that those unius we iedone lo defraud llio Unlled Siutis liiasiuuih us
those acts which we say iiio In fraud ol the United
Slates hud not been made a crime therefore v 0charge nn 1 rlmo

sir vviioii 1 uiiiko 10 interrupt soil
Mr llllss Illkelo bolnterriitcd
Mr Wilson M Irlcnd will remember thataflor

ward in eomnieiillng iikui II ufter having stand
w hat I regarded as tho es enco ol that first count I
proceeded to lead the decision 111 Iolcmuns case
lllllalchlorillnwlileli the court held Unit clung
lug things to be unlaw fully and Iraudulenlly deno
did not amount to an thing that they must showsomething mil will remember Hint 1 patllculurly
CllllCll altelltloil tO tllllt USUHlltl rtnil inlti n n
tidcrablo paragraU from It which I do not

BEE lllFOltTFU IN THE NTUSPAIMl
Mr Illlss III point of fact jou lend from 15

lllnlchfonlnl nil culler fctiico orihoiasn ntwi n
luting entirely to nuotlior juuatlun Y011 mul

It Is not Bulllcknt for tho pleader lo siiy that a thing
witsuiiliiwIUI 01 Unit the aelol Hie parly w us corrupt
It Is not I1I1 Judgment as to whit constitutes unlaw
mint ns nr t orrunlloli Unit Is to nrcvttll Tin nmri
must tletcriiiliia in uteri of that kind

You brought 111 IS II alchlunl there llutltcer
lalnlv neiuroccurritl to mo that von were burn
kneiiklng of an thing ixcept lu rclertuco to tho
third count You had passed from tho second
count uud nuotttl fcome nulhorltlesnt length and
men prncciiicu 10 ray ino inirucuuiii upossi
b 0 Is vi orue j ct

Mr Wilson After linvlng I bus attempted to dci
Igiiiilu these vnilous counts then I applied to the
vvuoieoi inein ineiaseiii 11 iiiatciiiorii

Mr Hllss Of iniirii ivlielhcr jou did apply
that to them or did not Itisoiiltu certain that
did not so understand It

Now Iiloslm In ant In rofirtiris to tho attack
upon Ihoflrstcountof tho Information that It Is
onseu uimn somo allegation tnai wo are noi ni no
ortylo say that tho thing is unlawful becauso in
tho caso I11 in lUniohrnni nnH l nm irlpil to bo re
minded Of It ft caso with which I happen to bo
exceedingly familiar for reasons which need not
uo incmioucuttno coieman caso mo qticsuoii
raised was as tho gentleman clalmsln this portion
of his argument n iiuestlon of pleading nnd was
not n question ntnlllti regard to llio oalli Ho
claimed In n portion of Ills areiimotit that tho
question thcro was ono of probable cause In that
case tho nmdavit or complaint was read jester
day nnd it Is not necessary for mo to repeat it
1 hero is no statement as to wherein tho Illegality

issuiNa on making the certificate consists
lnre Voter Coleman 15 Dlalchford p 417 It Is

said j
The uso by n person for Ihe purpose of registering

hlmsctfns a voter nra cortlllrnta ol cltlsensliTpof tho
Superior Uotirt In thoclty or Wow York showing him
to ho iiihnlltctl to bo n ctll en Is not n rortitdden net or
onynsc I ho only specification of nn oirensn In tho
affidavit Is that Untemaii unlnwAilly usetl for such
nil rposn such certlfirnteknowlngllint such crrtlfieato
linilliecn unlawnilly1 Issued or mado rtiarncter- -
wing 1110 use asuiiiawniinoesirotirlvcanyiiirormation
us lo lliti nature of tho otTense Whrther this was un-
lawful

¬

or noils Itself Amort nstnn fit law nril Initllrt n
that llioiisewns iintawfiil Is not to allrgon lart Konlso
to allege Hint Coleman know that tho certlllcito had
been unlawnilly Issued or made Is not to glvo any
inrtirtiinltonnstowliat fact or fiicM ho knew Tho
nllcirMltm Hint Coleman knew tho ccrllllcntpwns tin- -
lu Tiiiiiy issucii or matio Is hi sutisinnco an nllegallon

rtvvoth iigst first that tho certlllcalt luul hern un
lilWRlII f lllbl nf Slln In kutnnl Hint ISnlnmistij Kill- It nil Bt Tf IIU 111 SA1IVIIH1I1
knew Hint when ho so used lu llio alligation Hint
thy certificate was iinlawfnlly Issued or matio glv n no
Inrormatintl ns In nnv fnpl np ivitn llm nnlnrAnf nnv
Riilltjrknowletlio byColemniit and In nny that Colo
inan knew Hint tho certificate was unlawnilly Issued
ivCT nHiion unless 11 isio sri lorin wnrrriiitin unlnwiulnrtss of the Issuing consisted mul that
Coleman knew llio facts so nllegnl toconstltutasiieli

VI i n0 rrooaoio causovvas ses loriiiin
UUHlllUilVll

I AM DIRECTINa YOUR HONORS ATTENTION
to tho matter I passed over as show lug that that
ciuo is goon uuuioriiy on tno question oi tuo oaiu
to this information It lincrhnn to somo ex
tent an authority on tho question of tho sufficiency
of this Information Whllo my friend jestcryday
was reading rrom tho Crulkshank case I amused
myself by taking from my llio tho ontlro passage
he was reading ami showing it to tho District-Attorne-

for tho purposo of showing that certainly
If wo had sinned wo had sinned Ignorantly Now
with reference to tlioiiucstionoffonnorthoclmrffo
pf tho conspiracy 1 tin not dcslro to ro at nny grtnt
length Into that I simply call your attention to
this Iho Inhumation hero charges In general
terms that they did certain things unlawfully
wilfully fraudulently and corruptly nnd from
wicked and corrupt motives through wicked and
corrupt influences and means causing and
procuring unnecessary improper and ex ¬

travagant compensation to bo allowed
and paid by tho United Slates of
America and In greater proportion than was al ¬

lowed by law for additional service In carr lug tho
limns un uccrmiu rouio luon wo go on auuitivoIn detail Hicso facts shmvlnir thn nmnttnts nilillhn
wholo history or the caso It is all slated thcro In
ueiailnml trtliiltlsnlltlio objection that can bo
urged to this Inrnrmatlnn then I undertake to say
llllhcsttatnilv Hint ttin Inrhrinntlnti ennrnrnis nil- -
solutcly to thu decision in tho Criitkshauk case
and to tho decision cited In that caso I am refer
ring now solely to

THE FIRST COUNT OF THE INDICTMENT
I do not proposo to follow them In their criticism
upon the second nnd third counts of tho Indict-
ment

¬

I shall leave Hint to others simply saving
Hint all that Is necessary lu those casesls that there
should bo one count or Ilia information that Is
good uud 1 1 lulm that that count of the Informa-
tion

¬

I nm not throwing any doubt upon tho other
two OH It nlmtitv fines tint full In tun In tinu llnnli
that but I tlalm absolutely that that count of
mo luionuation is in strict nccoruauco witn
tho decision in tho Crulkshank case and In strict
accordance with nil tho precedents upon tho con
struction of Indictments for conspiracy Ofcourso
I nm Htvnre Your Honor that the Crulkshank case
laid down n somewhat stricter rulo upon tho
question or allegations lu indictments lor con-
spiracy

¬

than had existed lu the law or iutilaud
ur uuil existed in mo law 01 somo oi ine states
that there had come to bo in tho law of Kuglnnd
more lndcllnltciiiss In the form of alienations than
tho courts of lhlirlantl themselves tlinm litdi slrn- -
ble nml yet they considered themselves bound by
tttu pnccucuis loiitiucra to mem proonoij intho Crulkshank case nnd also In lltn rnso In ft
Dillon tho Supreme Court adopted n moro strict
ritie-- nnti one mere in accordance wim uiosicvvs
Of the motlern Ihle llHtl 1llihes ns to ivlmt shnulit
be done uud alsolu ni cord unco with tho decisions
in iiioso siaics iiko new Hampshire Maine aud I
hluk Michigan nnd ono or two others

WHICH HAD ADOrTFD THE mil E
and they differed from tho lnxcr rule which had
been folloived III Implicit rollauco upon tho Eng ¬

lish decisions In somo of tho other Slates Hut gov ¬

erned as wu must be of course by tho decision aud
principles laid down in tho Crulkshank case I
will leave that hero simply broadly and abso-
lutely

¬

claiming that tho information In this caso
conforms to tho principles In that case so fur as
the first count Is concerned I do that however
calling Your Honors attention Again to tho argu-
ment that tho other side claim honestly claim
nnd urgently claim that this Information Is insuf ¬

ficient in rorm lu tho first count nnd wcclalm Hint
illsMilUclcutln form In Its first ciuut and that
that being tho condition of things each claiming
to conform to nuthorltatlvo decisions wo claim
that this Is not ft caso where under any ordinary
circumstances on n motion lo rescind In order to
allow an Information to bo filed tho Court should
go Into tho matter nt all That may bo left fern
motion to demur to tho Information or to

A MOTION AFTER ITRDICT

It Is urccd In tho notice or motion nnd was
stated by Colonel Ingcrsoll yesterday ns ono of
incirgrnuutis iiiougn nu royinentii uooks ur ¬

gency failed to get fiom him any authority for tho
statement that thu matters and things alleged In
the information ns having been conspired to bo
dono wcro Impossible of execution by tho defend
nuts or any of them Now precisely what that
means I dont know audi nm about as much lu
llio dark after tho explanation wo got vestcrday
Icaulmagliio that It might bo claimed perhaps
that Inasmuch as tho law It would be urged
Imposed n duty upon tho lostniastcr Gcncral
when wo allege n conspiracy In which wo stato
that these things wcro dono by tho Second Assist ¬

ant loslmaster Gcncral wo woro alleging that ho
did tilings which as ft matter or law ho could not
do 1 hat position might perhaps bo taken and
jet it would bo n good ileal open to tho sumo sort
or roply inudo by n lustlco nf the pcaco who con-
sulted

¬

the chief Justice of tho Stato to know
WHETHER HE HAD A IU01IT

to commit a man for contempt after tho caso was
adjourned and thoy wcro taking n drink nt nntlghbirlug bar Tho chlot Justlco broko out
with a good deal of indignation and said Hint ho
could not do 11 You cant do it you havu no
power to tjo It To which tho Justlco replied In
terms nil of which I wilt not quoto hero but tho
Mibstiiniowiut Cuutdolt oh Well I havo
dnnolt Holms been lu ambrldgo bill threo
dins It was lmposslblofor Mr llrady to com-
mit

¬

theso frauds hut wo say und wo go on nnd
set out tlio facts that holms committed them It
in ii bosald that tho mere net nf doing a thing
was an unlawful oxcnlso of power by him en
tlicly independent of nny other question but ho
did tho nets and wo say that ho did them
and wo set out how ho did them The
iiiimi It titnn H Im fltimrtimmif tm1 1a nn
unit now it litis not got It and 111 consequence of
inu nets tit t iMitu unu ins tissoeiuilS IllCrO
lore It Is baldly right

TO BAY THAT IT WAS IvirwslIHE
for him to do that If ho means that It was Ira
possllilufiirhlm todolt under tho stntiite then I
i all Your Honors attention to two or threo allega-
tions

¬

In this Information which I will not stop to
refer to hy pointing them out but will say that
they charge Hint In Hie first pluco ns In certain of
lliesu nils Mr llrady fulsely nnd fraudulently rep-
rise

¬

iilnl In his subordinates and In officers or the
Iniisury Depurlinnt Hint tho nets which lie did
were done by auiliorlty or tho Itwininster Gincral
mul lu that wu got the money out or Hiu Treasury
and defrauded the Gov eminent W u hav e also nl ¬

legnl Hint ns to ci rutin other nets he misrepre ¬

sented nnd inlsstatid to Iho lnjtmnster Gcneral
the fails nnd in that way got from tho Postmaster
General Judge Kcv llio auiliorlty of Mr ICcj ho
not having a know ledgo of all tho facts W lather
those alligations bo Into or not they lire

ON THIS AIOUMHT OK THIS MOTION
tobotakcnnitruoi and Ihoreloro when it Is said
that It was lmposlhlo for Mr llrady to hav e done
llien things wo sny Hiat It Is not Impossible bo
CHiiohcdld them laud In tho second placolt was
lint lignll Impossible for him to tin tho tvvu things
1 rofrto ami If ho did those and thereby do
ftaudiil the Unlled States then wo suy lie Is llablo
to punishment Ihcrolsiiiioninybrlefarcfcrcncu
at tho i lose 111 w hlell I stale that I liuv o designedly
c uislilurid theqtiestlon wholly liidcpcudcntofUio
lotnl laws of Ihu District of Columbia or the local
decisions becauso I cannot bo assumed to be
fnmlllar with them ami ns to tho majority of
Hum It would have been Imposslblo fur me to
fumlllnrlze mvscirvvllli them I havo called nt
tinitou to n few sections nnd I also havo mado
referuuro to tho only two decisions which havo
huppctied lo tomu to my kuowlcdgo us bearing
upon the subject I do not desiro here to
urgue mem
to ono or two

I simply want to call your attention
questions It Is urged Hist became

tho stnlulu del lures Hint nuyhndy convicted of
some classes of tilfetiscs shall not be a Juror there
fore the rrlino of conspiracy Is an luminous crlnio
within this District Tho Idea seems to bu that
peoplo

WITHIN THIS PIlTltlCT ARE INFAMOUS
when outside this District llicy nro not Well I
riKiieelfully submit Hint Mr llrady uud his asso ¬

ciate du iiotcouio within this class I think Ihoy
aio Infamous everywhere I think they nro In
famous uudor Iho law su fur ns sou go lo simple
dletlouarj definitions nnd dictionary definitions
alone us no are told lull Walts mid Berg arc not
tu be lollowid Hut I submit that thcro Is not uud
cannot be presumed to be uny peculiar law lit
reference to liirorinulloiis In this District which
shall not bo uppllcd In all other courts of llio
United States Hut at any rule whether there Is
or is not there was not any such Infamy pecullnrto
tills DMrlrtat tho tlmo the Constitution of tho
United Slates was adopted und it does not Ho in
thopowcrorCougicssorniiyboilyclsutosuy when
thu Constitution said jou shall not llio un in-
formation for Infamous crimes that certain
crimes

Wllltll WERE NOT INFAMOUS
before Hie Constitution we will muko Infamous
nnd therefore make the o institutional provision
apply to them Wo must taku Hint us nppljlng to
what was Hun Infamous It Is perhaps possible
that the courts may hold that Congress might say
that a certain ollense should not be liruilu infa-
mous mid thus make a change lu that aspect
Bo far ft punishment Is loucorind they no doubt
could but it cannot glvo nuy greater breadth to
the amendment to Ihu Coiullluiloii than It had at
thu beginning Iho coiio havu a right to say
something about thnt Congress dont represent
tliem for that piiriHwe 111 the second place Ills
alleged Hint because a roan cannot bo u Juror
thcieforoliots lufuinoiis mid the caso in Watts
and Serg Is cited for that I think I havo said
Your Honor that nt common law a inun Is

1IENDERFD INEUtUULH FOR JURY PUriM
when ho has been com hied of somo crimo which
mlulit concern thu utllillulstriitlnii nf Instlrn Tht n
bo becomes Infamous and ineligible as a witness
or as n juror ihu wnen iiunashecil concerned In
soma other rlruu ho does not ticcissnrlly becomo
Infamous U a uiau iuuuuoiu becauso lio cannot

be n lurorf My recollection Is that In this very
statute a man over sixty nvo years of ngo cannotbonjuror Isholuramousr Tno Idea that you aro

or from tho statuto giving Jurisdiction lo the
1 ollco Court that n man convicted of consplraej
to defraud tho Government In this District Is Infa
mous when ho would not bo If convicted III ft
United States Court In IlaUlmorotsslmplyn forced
construction nnd has no support In reason or in

T Provisions ipon that subject giving
jurisdiction Ac nro there for uo such iiuriiose
mid nro not prupotly

CArABLK OF ANY BUCH CONSTRUCTION
I hnvo gone over now may Itplcaso Your Honor

ml of theso cases that 1 desire to pass upon I
havo taken much moro tlmo than I had antici
pated nnd havo io thank jou for the pntleuco nnd
attention with which son havo listened to me I
desiro only to say Hint I have sought only to arguo
this ns n law case to bo decldod upon legal prin ¬

ciples nnd upon legal decisions 1 liftvo not
owlngly urged upon Your Honor nny tlcvvs

which I do not conscientiously believe well
rounded I havo not sought and do not sock nnd
do not mean to allow myself lo seek In tho fur
thcr progresi of this case to do nnythlng oxcept
ilsllco to tho Government Justice lo tho accused J

ustlcototho profession to which I belong nud
ustlce to myself

2nTr R o IiigcrstoUis Argument
May it plonso tho Court I call tho nttcn

tlon of Your Honor first to tho question of proba
ble cause nnd In tho examination of that ques-
tion I not only havo tho right but I must nccos
sarlly Inqnlra ns to what Is charged In tho Inform
nllon Itself becauso tho court will remember that
llio charges In tho Information wctomada apartof
tho affidavits nnd theso affidavits together with
ilia Information nro nit tho evldenco of probnblo
causo In this caso I do not cxamlno tho Informa-
tion for tho purposo of demurring to It or fur llio
purposo or moving to quash cllhcr ono or nil of
tho counts but simply for Iho purposo of showing
how much It amounts to as evidence ns to probn ¬

blo causa lu this caso and I want It distinctly un ¬

derstood that that Is tho only reason for which I
examine It at all

HOW MUCH DOES IT TROVET
Whnt ts hero charged And when I ray what docs
It prove I mean what does it provo against my
cllcntt I appear for Mr Drown ono ortho defend-
ants

¬

consequently I shall cxamlno this Informa-
tion

¬

for tho purposo of finding what Is charged
against mycllcnt This nppcarsto have ben pre
sented to this Court not by tho AUorucy Ucncial
mid I may say that In my Judgment tho Attorney
General has no standing In this court nt leust wo
havo not borrowed that from tho common law
Thcro Is hero tho District Attorney who has a
statutory duty to porforni aud everything that ho
has a right to do you can find In tho statuto This
Is presented by tho District Attorney lu partner
ship with certain other persons nud I somewhat
doubt whether tho District Attorney has a right to
divide tho rct xnislulllty When tho law places
the duty upon him If ho has the right to Ilia this
Information nt nil It Is upon his own Judgment
nud

UrON NO DIVIDED RESrONSIDIIITY
Wo find then thot It Is filed by tho District Attor
ney In partnership with certain others Ilut
walvlnglhat whatdoes ItsayJ I direct your at-
tention

¬

to tho first count T ills charges that lu tho
first place certain duties dovolvo upon tho Postma-

ster-General I tidmll they aro correctly stated
certain others upon tho Second Assistant and Third
Assistant lostmnstars Gcuorul nnd cortalu otlior
duties upon co taluclcrksalIof which I presume
aro lu accordauco with law That part I will omit
I lead first from tho fifth page of this information
in tho first count that on tho first day of Octobor
In tho year or our Lord 1878 at tho city of Wash-
ington

¬

in tho County of Washington In tho Dis
trict of Columbia within tho Jurisdiction of this
court tho said Thomas J llrady who

is nnscRinru in this information
ns Second Assistant lestiiuuter Goueral John L
lrcnchmid William II Tumor both of whom nro
described ns officers In tho lost Oulco Depart-
ment

¬

together Willi George I MacDouough who
will nppenr hereafter ns ft contractor mid Samuel
1 Brow it and certain oilier persons to tho attor ¬

ney aforesaid nnd to tho said special attorney un
known knowingly willfully fraudulently and
corruptly did conspire combine courederuio andagree together letwecu nud nmongstthcuisclvcs to
defraud iho United States of America out of lnrgo
sums of money lu amount to the attorney afore-
said

¬

unknown nud to the slid special attorney
by unlawfully wllirully fraudulently and cor-
ruptly

¬

and from wicked and corrupt motives nndthrough wicked and corrupt Inliuciis und means
causing and procuring unnecessar lm rnperand
cxlnivugunt additional compeiisatlo o bo paid
by tho United Slates or America for additional
services lu carrying tho malls on a ccrtuln route

the first objection
I mako to this Is that It Is Ion to them to say
what Is unnecessary That U a question firstto bo decided by tfio Iost Offico Department asto whether It is necovsiryto carry malls upon a
certain routo oneo a wtok cr seven limes per
week Whellicr It is necessary or proper lo travelnt n ratoof two three or llvo mlios per hourThat is a question that Is to bo settled not oytho
district attorney not by tho person who drew this
Information but It Is to bo settled at tho Depart
mont and ir corruptly dono It Is then for tho
ooiirt to say whether it was unnecessary provided
the court has Jurisdiction It is not for tho pleader
to say unnecessary aud Improper Ho must set
fortli tho circumstances nud this court must bo
allowed to Judgo whether from thnso clrcum
stances It was or was not necessary This court Is
to buallowcd tho prlvilego of deciding whether or
not Iho steps taken woro improper and it Is not for
tho pleader

HE MUST SET FORTH
absolutely tho facts ho must set forth accurately
tho circumstances under which tho thing was
done ho must notoniyiAoroethatlt was unlawful
but must thow that it was unlawful by proving whatwas actually done It Is not for tho picador to say
that It was extravagant he must set forth Iho cir ¬

cumstances so that tho court may bo allowed to
dctermlno whether It was extravagant A remarkwas mado which throws somo light upon whatthey deem extravagant It was remarked that thoamount or money received far postage upon a eer
tulu route by the United States was a moro baga-
telle

¬

Is that tho only cvldcnco of oxtruvnganto
IIus tho United Stales no reason for earning Ihomalls except Simply ns n menm of profit Or dothe peoplo oflho United btatcs regard iho carry
liuol tho malls as ono of tho rent Instrumental
Ilesorilvllliiitlon Ij wo not carry tho malls or
many States from which we do not receive halfenough money to pny Iho oxpenscs And

Wilt IT DKRVID
that It Is extravagant to carry llio malls oneo
ft week or oneo n day It may bo In tho caso or
somo settlement lu tho Itoeky Mountains or lu theSierras simply b causo thcro aro not lettorsenough lu tho bastopay tho expenses Is thattho standard of progress I claim that all cllixeus
ortho United States have a right to havo loitersbrought to their huines I claim thnt tho miners
who hnvu since IHU added to tho wealth or thisworld over fIWOOOOOO havo as much right to
rccelvo a mall oneu a wink as my friend from Now
York has lo havo four distributions per day
That Is my doctrine 1 hat shows Unit there Is u
difference nf opinion

AS TO WIIVT FXTRAVAOIVCE IS
Consequently It shows that thcro is a dllTereuca

of opinion ns lo whatoxtraviuanco Is nud I huvo
mntlu these rcuniks simply to show Hint It Is not
ulllilcntforthc pliudcrto say cxtruviignnco

unless ho sels forth Iho facts so that Your Honor
innvjiitlro whether thcro Is extravagance or not
Thu loiiut then goes on to say that on tho 1st duy
of October In the cur 1873 Georgo I MeDiUiough
muilo u certain contract nml that tho contract wus
tauul It Is alleged hero that tho

CONTRVCT was Lvvvrui
that ho was bound by n certain contract which
hail theretofore been duly and lawfully made
and whltli wasthen nnd thcro subsisting in full
force lo carry Ihu malls ou this very route thnt

nn the lt day nf Octobor In tho j tar ofour Lord
187K the said lliomns J llrady had tho JanTnl
right aud authority to order and direct that Iho
mull sen lea upon said route No 10101 should bo
Im reused b Increasing tho nuinlierof trips per
week And right there It may bo well euoiuh
fur motospcakof thoColiinuu rase It is stated
hero that tho said 1 hom is J Ilrndy

HAD THE IVVVFUI AUTHORITY
to expedite this roulo mul that ho had tho lawful
authority to Incruno llioooinpnsatlonsotlml IhlsIsnchargo that liutlld n lawful ait unlawfully
that Is lor an unlawlul purp u Hi it ho ext ceded
his power uliu ed his discretion or rather Unit
ho excecdctl his novrcr hv nbuiln his discretion
uud llio question nrlscs Is It necessary for them to
point out the unlawful means that ho used to
point nut llio unlawful acts that ho thus illdr Now
lu Iho Coleman i aso It was decided that It must bo
Bet lorth hmo the mini was to use the paper what
unlawful thliu ha was to do nud by what meant
Sol Insist Hint lu this first count they should not
only set nut what this man did In a general way
lull llinsr alii nl I lolluui tsivj aiiuviiu ivil

HOW UK DID IT
It Is not sufficient to say that ha knew that tho
Ciihllc good did not demand it How do you

lio know that How was It posslblo for tho
Pleader to be In tho brain or tho Second Assistant
losttiiatcr Gciicral Iho nliader baas Unit tim
Sicouil A si taut did this ki oivliiglhatlt wi no
for the jiiibllo good lluwtloes the pleader know
that Ho must set forth the fuels so that this
court can Judge nnd then If sworn to It becomes
ft part ofllio testimony nnd ns such Hie probable
causo This route was exidlled ou thu 1st day or
October lli78 to soven times a week and It Is
charged hero Hint that wus all wrong Improper
extra vagauca but tho pleader irlvos none of tho
fids That on tho 1st day of Octobor 1 homos J
llrady as such Second Assistant llistmater Gcu
oral

HAD TIIR RIGHT AND AUTHORITY
to order and direct that an extra ullowauce should
to made nnd thereupon In this case ho mado nu
extra allowance 11 us soe now how he made
it Hut that lio had no lawful right oruuthnrlty
to order mid direct any such extra allowance or
additional compensation unless ho verily aud In
COod filllh wus of the rtnlnton Hint tun llinrmisn o
uxpcdltlnii wus desirable prober ami requisite for
the publlo good and convenience Now lit mo
ask u question at tills point Supposo Mr Thomas
J llrady had oxpodltci a routo from threo miles to
llvo miles an hour uud supposo it wcro possible
that somebody could actual ly know what was got ng
on In

THAT MYSTERIOUS LA1I0RATOKY
the bruin nnd could actually know thnt nt that
tlmo ho did not deem It for tho publlo good but
supposo further that upon all tho facts belli pre ¬

sented to Your Honor you should bu absolutory
satisfied that it mis for the publlo good would it
still bo held that lio could bo Indicted or that ha
could bo tried for such action II Is not onougli
for thorn to say that he did not believe It was for
tho publlo good J hey must go further and show
tliatfn uvllt wni net lor the publlo good Why
Hicauso It Is Impossible they should know his
thought uud the only way to guilicr his Intention
Is from what ho did mid tho only wuy lo under

irk wAmdmni

stand whot he did Is lo actually know tho circum-
stances

¬

under which ho did It
NOW THFY MAKE ANOTIIFn CHAROR

that ho had no right to do this net that l to In ¬

crease tho nny unless by icasoii of such lucreaso
or expedition tho employment of additional Hock
and carriers was mado nicessary mid that In caso
such employment of additional stock and carriers
was mado necessary tho said Thomas J llrady
had no lawmt right to order ns additional com
pensation n Bum which should bear n greater pro
portion to tho additional slock and carriers em ¬

ployed by reason of such Increaso ttioii thn com
pciisallou provided for In said original contract
Ooodl

DOT THERE IS NO STATEMENT
In this first count ns to tho number or pcrons or
as to tho number of horses employed under llio
original contract thcro Is no statement In this
count ns to tho number nf persons or tho number
nf horses to bo employed under the expedited con
tract How thou Is this Court to know Tholaw
docs not fix tho number of persons or of horses
Imtamaii shall inilv lu earn lug out ft rnu

tract whero ho carries tho rrrhll threo limes n week
tiit nliiieriiiiii rate IhaUiasliibollxcd bync
tual experiment and when that contractor nsks to
havo his routo expedited It Is for him to make nn
amdav It first ns to the amount of stock Mm used
nnd tho number of persons then employed ami
also ns to ria number of men and horses Unit
will bo required under tho expedited contract
and tholaw provides as I understand It that the
Inercnso of pay shall lw no greater In proportion
than Hiu Increaso nfstock ami men Now how do
wo know that that requirement was violated X

How do wo know lhat that proportion was disre ¬

garded To phatlcr must set forth first the
numbers i mplovcd under tho original contract
nud secondly tfio numbers that would lw suflli cut
under tho expedited contract That Is what ho
has lo set forth because ho has no right simply to
say that the due proportion was violate I Afle
tho increaso In tho number of trips the noxt thing
was the

xxritDiTiio or this contract
nnd tho tamo charge Is mado In relation to thai
And uow comes thu charge that In fining and
causing to be done all of said at ts tho said llrady
for tho purpmo of procuring them to Iks carried
out by tho olllccrs and clerks of the Post Ofllco Do
nurtniciit and tho oilier cxcrutlvo Departments
falsely nnd corruptly ossstimcd represented nnd
pretended lo said linkers mid clerks that tho Post ¬

master General had authnrlzcdtlicm Who were
theso officers nnd clerks Mr French wns ono
and Mr Turner wss another llrady nccordlug lo
this court falsely represented to tliem Hint this
nrtlon had been ordered by tho Poslmnster-flcn-ra- l

Why did ho do that According lo this court
French nnd Turner had already conspired with
llrady Thoy hail already agreed with Ilrndy and
MiDnnough uud Drown that lliey would defraud
tho Government Do you pretend to sav gentle-
men

¬

that after they hnd entered into Unit con ¬

spiracy It was necessary In order to r ct them to
carry It out to pretend to tliem fulsely that Mr
Key was In It too Will that do Thoyarocliargod
with having conspired If they did tonsnlro why
was It necessary to tell them afterward that these
orders had been mado by the 1ostmftslcr Hcneril
1 hat Is contradictory nlisurd Tako It however
that It Is true In what condition docs it leave
Messrs Turner and French Accordliuj to this
first count

they wfrr imposed upon few
according to this they wcro mado to believe by tho
faUo and corrupt s ulcmciits of llrady that llio
rouraostor Gcnoral had ordered these things done
In ouovlovvlt Is absurd In tno other It makes
them nbsnlHlelylnnorcntl This paper proceeds to
cha rgo lhat on tho 25lh day or Nov ember 1878 tho
said llrady In further pursunucoof the conspiracy
and further to cficet Hie objects thereof allowed
MeDonongh to sublet his contract for tho malls
Upon said route Oood That thcreaftcron tho
11th day of March 1879 Thomas J llrady
In further pursusuco of said conspiracy
combination confederation nnd agreement
nnd further to effect tho object thereof did causo
and procure tho Postmaster General to dcclaro
and dccldo that the said McDoiinugh hail failed to
perform tho service or carry lug tho malls up n said
mute Now ts that possible liccollcct thatwo
start with llrady French Turner MiDnnough
nnd Brown all co conspirators McDinoiigh wus
tho contractor llrady tho Second Asltant Post
masier uencrai Turner aim i rcncii oiuccrs

there is no mfntion of sic drown
jet ns to what ho did but I will cumo to that
shortly Well these men enter Into n conspiracy
Hy Unit conspiracy McDounngli g it n contract
Afterward that contract was expedited nml In-

creased
¬

Afterward the Second Assistant
declared MeDonongh to bo ft fall ¬

ing contractor nml that wo aro told was n
part of tho conspiracyl Bo that according
to this first count MeDonongh con-
spired

¬

to defraud himself McDonmuh conspired
with tho Si couil Assistant Postmaster General to
havo tho Second Assistant dcprlvo him of his con-
tract

¬

I Is that posslblo Can absurdity go beyond
that that ho absolutely conspired ngulust iitm
sulf that ho conspired to get tho contract nnd
then conspired to havo It taken away from him
I ask Is that posslblo Yet that Is absolutely tho
statement made In this first count

WHAT IS THE NEXT TIHNO

Tho sureties of McDnnougliKlrk and Gloason
had ft right under the law I believe to finish tho
contract yet that right was denied to them In pur
suance of this conspiracy In other words Me ¬

Donongh conspired also against his sureties It
was not sufficient for him to conspire ftguirot him ¬

self but ho conspired nlsn nauist his sureties
What Is thu next thing these people did In
furtherance of this conspiracy tho conspirators
caused and from corrupt aud Improper motives
procured the said Postmastcr Gcucrul to tlcctdo
and to declare that MeDiiiough Kirk aud Oleasoii
had failed to perform servlco

AOCORDINO TO THE CONTRACT
and did causo and procure him to mako a con
trurfon behalf ortho United Slates with JohnA
Walsh for carrying tho nulls ou nud over and
along said route No 40101 This contract wus
taken away from theso parties and given to Mr
vvatsn vvaisn nowever is noi a
ho Is a witness Laughter

consDlrator1
That thereafter on

tho8thdavof July U79 In nursuuucu ofthlscou
splracy Mr Walshs contract was increased
nnd expedited Hint on the bill day of
July 187V In contempt and violation of his duty
llrady from corrupt und unlawful motives agreed
with vialsh that there should Ikj nn expedition lu
thecarrjlngof the malls on this routo Now did
MeDonongh conspire to pay Walsh too great a
compensation Is It posslblo that after ho had
been thrown out of tho contract hlmsclt ho then
conspired to havo Walsh

OET UODK THAN HE WAS FJiTITLFJ TO
On pago 12 llrown comcslnforthoOrst llmoslnco

tho beginning of tho document mid hero Is whnt
ho did llio said increaso of servlco to Walsh
not being then and there desirable proper nud
rcqulsltofor tho publlo good and convenience ns
he the said llrady and they tho said Trench
Turner llrown nnu McDonoiuh then nud there
each or them well knew Ilium Is another al ¬

lusion to llrown In connection with tho cxpcdl
tlonof this contract which as he tho said Ilrndy
uud they tho said French Turner Brown und
McDouough each and nil of them then aud thcro
well knew was

NOT VESIRADLt 1ROriR
or requisite for tho publlo good or convenience
and me said additional compensation was under ¬

taken nml agreed to bo allowed leaving as ho
tho Bald llratfyautl thcylho said French Turner
llrown and McDouough well knew n greater pro ¬

portion to the additional stock uud carriers cm
ploved by reason of such Increase or ex ¬

pedition than tho compensation ptovldcd
lor In said original eontraet with Walsh
numcly componsullon at tho rate of 818000
per j car Core to the stock mid curriers cinplejid
lu the execution of such nrlglual contract with
Walsh and that tho said lira ly was not then und
there verily and lu good faith of tho opinion that
such lucreasu of Bcrvlcu nud expedition was de
sirable proper and rcqulsito for Iho publlo good
or convenience

THE NEXT IHAItOE IS

that Mr French acted ns Assistant Postmaster
General In the ubseiicu of Mr llrady and caused
Uuso arrangements to be carried out and this
muuey to bo paid What I have read Is all there
Is In tills count ngulust Mr llroivu Tliurolsnot
n sollturj net attributed to him not one Ho held
no olllelul position Ho had It nut In his power
to lucrease or to cxpedlto any contract It
was not In his power to dtchiru nny one a fall
lngconlractor It wus not In his power to fix tbu
rulo of compensation lor any service bo far
as llio first count Is eouccnud there li not one
vvoid against Mr Urowu except that he con ¬

spired with tho rest And uow I ask tho court
and this bears upon tho question of probablu

cause what uso hail these gcniloinon admitting
that they nil conspired

WHAT USE HAD THEY FOR MY CTIENT
What uso Tho Second Assistant Postmaster
General according to this paper ha 1 tho power to
make contracts had the power to oxpcdlto or In-
crease

¬

servlco had tho power to declare that per ¬

sons wcro falling contractors and to glvo tlielr
contracts to others Turner and French wcro offi ¬

cers of tho Department and had tho power to do
Iho tilings that wcro necessary to make these
schemes successful but what was tho use of my
client How did ho ontor Into this conspiracy
What act did ho do What cog was ha lu Hits
wheel of fraud

What part did ho play Thcro Is not a word
about It In tho first count Perhaps wo
may find out In thasccoud count Ontliolirtecnili
page In llio second count It isthargud that llrown
mul others corruptly conspired to defraud Hie
United States out oi ftt30OiM Hint is near tho be ¬

ginning of tho count and ho Is not heard of any
more until on the tweuty lllili mta it Is charged
that In pursuance ol Ihu conspiracy llrown on tho
lit duy of October 18719 about u j car after ttu con
splracy hud been entered lulu hnd an interview
consultation ami deliberation with ilradyforlliu
purposo of arranging tho increaso of Iho couiiieii
sallon of the said Georgo I McDouough on mid
route 4101 That Is the first mention that Is madeor Mr Drawn In llio second count after tho enum-
eration

¬

of tho conspirators
THE MXT CHAROE IS

that on the 23d day of August lu thosamo year
Samuel P llrown represented to George U McDou ¬

ough Unit he llrown had Intimate acquaintance
Willi llrady uud could exert a great lutluenco on
llrady That was a year after they had entered
into tills conspiracy Is It posslblo Hint these con ¬

spirators had to employ outsiders who had Influ
ence with their co congplrutur After Brady hud
agreed to do this thing was It necessary to gu out-
side

¬

mid employ another man la uso his lu
llueuca with llrady to cousplru when ha
had already conspired nud thu conspiracy had
bucn existing for uuo long ear Is that iwstblo
Do wo not kuovv enough ol human traturo to know
that It 13 Impossible Do wo not know onougli of
Iho transactions of men to kuovv that It is abso-
lutely

¬

absurd that alter tho exlstenco of Hits con ¬

spiracy for a year after Jlrudy had agreed lo vio-
late

¬

Ids official oath after he had boon substan-
tially

¬

bribed after assuming this to bo true ho
had entered into u conspiracy with his subordi ¬

nates Turner and French after he had
ENTFRFD INTO A C0WIRACY

vvllh tho contractor ufter ha had mado a fraudu-
lent

¬

contract Is It possible tho conspirators hud lo
hunt up my client lor Iho purpose of Inducing Mr
llrady lu conspire Yet that is tho statement hero
And that he llrown could exert groat Influence

vv llh llrady that ho could have the service exim
dlllon uud compensation lncrcasod In uccordatico
with the proposul uud wish of Mr MoDououghas
expressed and mode known to llrady lu anion
miiiilcatlon dated the 21st day or October 1878
Here the qucstloii arises how could llrown huvo
told McDouough lu August that he could luduco

fflnUWWUKtH0RMRMBMWOT

llrady to comply with a request that Me
ponouali mado In tho following Octo ¬

ber What ts tho noxt point That llrown
oirercd to uso his lutluenco to procure said
service forll2009 ono liulf payablo when tho or-
der

¬

should bo madu by Ilradv utidthobalanco out
of the compcnllou to bo paid in McDouough for
tho first Quarter And hero nrlscs another ab-
surdity

¬

If McDnnough and llrady had already
const trod why was It necessary for MeDonongh lo
pay S120W to Drown who had not conspired
Why pay J12O0O to anothor man for tho purpose of

INDUCINO RftADY
who had already conspired lo carry ont tho con-
spiracy

¬

If ho wcro on coot enough terms as It
might bo expressed In Washington to conspire
Willi Ilrndy I presume lhat every one who hears mo
will Jump to tho conclusion that It would havo
lien much better lor him to huvo paid Iho 812Ooo
directly to Ilrudy That Is my Idea If
lio had conspired with htm or couna
Hirra was only one object In view money only
one end to bo attained robbery nnd If ho had
already conspired with Ilrndy why not give Pradv
Iho SI20OO Instead or Drown And If tills should
turn out lo oo true this very allegation would bo
evldenco In any court on earth that Brady had not
at that time conspired

IF I HAD CONSPIRED
with ft court to rI vo mo n certain Judgment out of
which I was loroallzon certain sum of money is
It reasonable to suppose that t would go ami glvo
mmu lawyer JlOtrio or JUrs to uso his liilliieuru
with that court lor that purpose No It Is not In
accordance with tho transactions of mankind and
It Is nlMolutuly untrue Tho only wny you can tell
whether thing Is truo or not Is by asking Is It In
ncciirduuco with what wo know Is It In ac-
cordance

¬

with human cxiierlence Tho only way
In dttcct a He Is lo find out Unit It has no natural
relatives that It was not born of tho circum-
stances

¬

that
IT WAS NOT rnODCCFD

hf tho surroundings And when a chnrgo of this
kind Is made knowing ns I dothnllt Is contrary
lohinniili nilurc I feel quite satisfied that It is
absolutely uultuc

Third 1 hat tho offir nnl proposition worn ac¬

cepted by MclVnnmigti I also that on llio 2 lilt of Htp
Ictiiberlss liruwii lu pursuance of tho conspiracy
riprestnlnl to Hinds wim was acting for Mellon
migtl that ho Drawn hntl n nMrtiil ncipiitntonce vv Ith
llrutly nnd pussmsed great liitltieiico with him lhat
he llrown cmkl Induce llrittly to Increaso the service
expedition nml foniponsitllou to Mclillioiilti for car
rslnv iho mails nu route 4UI0I t that In consideration
ofl9000howould

1IAVH TIIR 1NCIIKASB UADB
by llrady IS none Iwp ikl by MoDonoiuh whon the
order should la made and the halaucn to be paid
outoftbi lonney to bo received on tho first and
second quarters pay

As to that allegation I have prcclsoly tho snmo
remarks to mako that I made about tho preceding
one

rniirth Thnt Drown on tho 2sih dsr of
September IS7S wnt lo mo city of Now
York to consult with llrady In relation to
sold Increase ami mt llrown and Ilrndy planned
nnd nrruu isl fur tho Incrisv und lhauun tho 1st duy
nf Octolur lu ptirsiiunee of llio conspiracy Itruwu
llrutly nml Mclnnouili procured papers nnd letters
tolielltrtllntlmonirtinf thn Ho ond Assistant Post ¬

master Ocneriil In fuvur of llm Increaso of servlco nml
expedition on sntd route the litters and papers being
designed tumrrupily und Improperly aid luluo pro¬

curement of Hie said Increase
WHAT bETTEriS AND PACERS

Is It to be left entirely to this pleader Is ho to
usurp the function of ihls court Is It for him to
say whether Hit so letters nnd papers wcro Im
proper or whether tho design of them was Im-
proper No Ills lor li ni to bring forward theso
loiters and papers this court has the right reexam
ine them and It Is for tho court to dccldo whether
they were proper or Impruncr Hut what woro
those Utters and papers Tho information docs
not disclose but au affidavit nn Hie asking
for those papers does illsclosa their
contains They wom petitions from citi ¬

zens or tho United States living along tho
routes asking fur Increaso of service and expedi ¬

tion of time Thoy wcro signed by good nnd law ¬

ful men by Governors of Territories by Judges
of courts by delegates In Congress by numbers
afCongrcss by officers of tho army of tho United
biiitcs not simply n few but hundreds And yet
Ihls pleader sain Hint they wore designed comiplt
tu lnlluciico tho nitlon of llio Second Assistant
1ojtiu aster General

IF THE SECOND ASSISTANT
had already entered Into Hits conspiracy why did
ha need corrupting papers Ihu truth Is every
rouio in n uew toiiuiry isooinincciuy competition
A llttlo town springs up tnmevvhere in the moun-
tains

¬

Peoplo think they huvo found a great
treasure there ami they Hock to tho place lu
crowds aud lua few davs where bofora was sim ¬

ply a wilderness there Is a town They ask to
huvo the malls sent lo them They want to hear
from their wives aud children and friends Peti-
tions

¬

aro signed The matter Is brought to
the attention of tho lostinustcr Gcueral or llio
Second Assistant Postmaster General und tho
routes nro established There Is no other way
Nearly every star routo lu tho IN est has been ob-
tained

¬

tli rough llio petitions of the peoplo living
along it J hey suy that Hits nctlou was Improper

THAT IT WAS CORRUPT
Aro they not bound then to set forth lu what par-
ticular

¬

it was improper It was corrupt Aro they
to be tho Judges Have we come lo Ihls that Ibo
Attorney General decides what is or what Is not
proper Have wean officer above the court ono
who docs not huvo to ask even tho leave of tho
Judiciary lo llio on information as I nm informed
Is tho practice lu the htato of New York

Mr lotion And without oath
Mr Ingcrsoll Yes without oath I will como

to that utter awhile Is It for ihls pleader to do
cldo those questions Would It not havo a bear
lu Would It not alTect Your Honors mind to
1 now tho petitions lhat weruseut to Ilia Second
Assistant Poslmastcr Ueueral Would it not
have ft bearing upon the decision as to
whether tho Second Assistant acted corruptly
or honestly If you saw petitions
signed by tfio best In too laud by mon of the
very highest reputation would It not havo some
lulluenceon your mind In leading you lo a deter-
mination as to whether the Socond Assistant

In complying with thoso petitions
outraged his conscience acted from corrupt and
infamous motives or not I know that It
would Why Uccauso I know It would af-
fect

¬

mo It would affect every man
Consequently iflhcy assert that theso papers were
corrupt lu tlielr inception they must show how
thoy must cither show that tho persons purporting
to havo signed theso petitions did not sign them
or else they must show that somebody went lo
these persons nnd by falsehood and misrepresen-
tation obtained their signatures It will nut do to
merely ollego that these papers were corruptly ob-
tained

¬

Tho tlmo Is passed though I may suy It
never was lu this country when the
pleader could usurp Iho place of tho court
when the pleader could oust Iho Jury aud
1 will suy that the time never will como luaci o
like tills when thu pleader can oust tho grand
Jury That Is tho bod which inustpussupoubiicli
n ease as this This right of pollution Is about us
old ns free government That on tho 1st day or
October 1878 llrown placed himself in communi-
cation

¬

with lira ly had an Interview and con ¬

sultation with lit tie with reference to tho Increase
of servlco and expedition Had au Interview
consulted with him

IN WHAT CAI AC1TY7
As tho attorney of McDonoagh or as a

luwliut capacity Any lawyer at this bar Is lia-
ble

¬

to bo employed to present the evldenco arising
lu a case Ilka that anyone Any laws er I say Is
llablo to bu emplo ed to go before thu bcoond

Postimister Geuernl present petitions to
him ami urge upon him lensons why the mull
facilities asked fir should bu Brained Can a
man bo indicted or Informed against for
doing that Is he liable to bo arrested and Im ¬

prisoned for It llrown it appears had un Inter-
view

¬

wttli Drutly Did ho tell him any falsehoods
Did ha impose upon this co conspirator r Did
he Irlflo with the official Integrity after ho had
agreed to help him to swindle t What did ho do
lu this Interview What did ho do in this consul
tat Ion

And Uiat Drown requested au Increaso of servlco
Well Is that wron Isthutiierlmn
And obtained unln reaso of coinpenalon of not

hses Hutu S71U0 on an lacrosse of servleu from fjur to
suvcti trips n week and ii decrease of lime Iromono
hundred und II fly hours lo ninety liuiirsand Hint ihu
Increaso of service nud that llio expedition were un ¬

necessary
And then comas tho general charjo that they all

know thut It wus not necessary
lirrt arises another question

Alawycrlscuiplojed to present tho caso or his
client u contractor to tho Second Assistant Fust
master General The client gives tho lawyer the
facts of the case and the lawyer makes the aigu
ment Now lot us admit that wheti thu lawyer
has finished that argument ha has really satisfied
himself that the luereuse ought not to be made
I will admit that the lawyer after look In c at all
the facts and making thu best argument he can
really concludes that tho Increaso ought not to be
made Now vvliut is his duty under such circum ¬

stances Well I will ask au easier question than
that Laughter What wouhl every lawyer
do In such a caso Suppose I am cm
ployed lo defend ft criminal at thli
bar I have no right as a lawjer
to usurp the high functions of tho c mrl
and or the Jury aud say The man Isgulily lwlll
not defend him The door of legal hospitality Is
always left open laughter If I undertake lo
defend a man Injustice to myself lu order to bo
truo to myself und to my profession I must de ¬

fend hlin to thu best or my ability and leave the
responsibility where the law leaves II with tho
Jury aud the court Suppose I am defending a man
uud I cumo to the conclusion that ho It guilty
What Is my duly I will ask an easier question
What will every lawyer do In such a envy Will
he gt up and suy to thejury I have concluded
that my client Is guilty No sir When ho bus
taken luoXontract to defend thut man he must bo
true to him and any law crno matter what the
circumstances arc who turns traitor to his client
is unworthy to hold a place In tho profession

1 00 TO THE yillli KXTNT
Now then admit that tills lawyer presented tbls
caso It makes no dlneroiico what his real opinion
may have been provided he did not stoop lo fubuj
hood piovlded the meant ho used were honorable
provided ha relied upon argument hols notro
sponstblo for tho Judgment I would halo to bu
responsible fur all the Judgments that have boen
entered In cases where uny of these gentlemen
tho Gov ernmeuts counsel have been eiuplojad
lauglitorj or where I huvo been uuiplojed my

seir lUughlar Aud yet In this ease this man is
to bo Indicted for success I it Is also charged thatho knevy that this was not necessary Now
how do wo know that llovv is
this court to know that he knew It unless the facts
nro hero for him to mako up his mind upon llio
facts must be before Ihe court 1 hey roust bo In
this Information thoy must boa part or the evi-
dence

¬

Ilut they are not hore Now It is charged
that ou thu 1st day of October In pursuance or the
conspiracy llruwn uud llrady met and agreed
without any necessity therefor and without suy
releroneoto tho public good to luereuse tbu serv-
lco

¬

und compensation to McDonoujh for our
rying llio malls on said route and that
tho Increase was ordered and that afterward
on he 2nth day of November 1878 llrady lu pur-
suance

¬

of the conspiracy allowed McDouough to
sublet his contract and Hint afterward nu Miirch
11 1879 lu pursuance of tho conspiracy llrady de-
clared Georgo T MeDonongh u fulling contractor
Now I want to ask If this Is uot absolutely con
tradictory My client according to tills Informa-
tion conspired Willi llrady for which ho was to
receive soma say S1300 soma say tlt000 It
charges that afterward as a matter of fuel
lu pursuance of tho conspiracy McDouough

was declared to boa falling contractor Now Is
ihL0Jl1T y cle l o rccelvo 88000 or
112000 or 10000 for convincing Brady that hoought to do vviint ho has already consulted to do
find tho next hard work ho undertakes with llrady
Is to conspire with him to undo what ho hnd donoby the former conspiracy i ftli not only my clientdoes this but MeDonougli himself Tho secondcount cliarcn that lu pursuance of tho con-
spiracy

¬

llrady Jssucd an order declaring Georgo UMeDonongh n fulling contractor and thereupon
awarded the finishing of tho contract for carrying
Iho malls on this routo to Kirk and Glcasonwhowore tho sureties nf MeDonongh and that afterwsr I he declared Kirk and llcsson lo bo falling
co itraclors ami would not allow them lo finish
tho contract and that then lu pursuance of tho
sarrio conspiracy tho contract wns awarded to
Vvitlsh And hero let mo remark that In mr
Thilgmon they havo put two offenses In the same
Infurmnlioii simply because as they declare they
happened lu reference to tho sarao route No
41101 It Is perfectly consistent to say thnt Brady
liirner French McDouough and Drown con ¬

spired to glv o a contract lo McDonough I conspired
to Increase Hint contract j conspired to expedite It

tu iiitieiutn u ucTonu wnni iney naa a rigni io
Then
do lij- - law Thai I My is perfectly consistent

It would bo perfectly consistent to say
Turner French and Walsh

that
nncrward Drndy con-
spired

¬

lo lake tho contract from McDonough nnd
give It to Walsh but I insist that

it is absolutely inconsistent
to sjy that MeDonongh conspired to get a contractmr himself and then conspired lo havo himself
declared a railing contractor absolutely absurd
So It would be consistent to say that Drown con
spired to get n cnnlrtrt for Mcllonough as ho was
lo rccelvo rrom S12000lo SICOOO according to what
Is charged hero but it Is absolutely Inconsistent
to say lhat ho conspired to havo that contract
aken from McD mough That In my Judgment

U tho trouble not only with Iho first and second
but also with the third counts that two oflenscs
have been united which nro Inconsistent as to
somo porsons or nt lenst as loone Tho first connt
Is lnronMsicut as lo McDonough and llrown the
second Is the same nnd tho third the same The
first chnrgo In tho first count Is consistent as la
Drown mid McDonough but tho second that they
conspired against themselves Is Inconsistent
Now so far as I am concerned I know of no law
to prohibit n man from conspiring against him
self There may bo such a statuto but If so

I HAVE NEVEIt HEARD OF IT
After staling mat wo conspired to tako tho con-

tract away rrnm ourselves and lhat wo conspired
to prevent our sureties from fulfilling It tho ncxlcharge is that Brady collected money from con-
tractors to corrupt Congress That docs not seem
to bo tho main charge In tbls case and I presumt
It Is brought In simply to prcjudlco tho case
lurelywonre not upon trial for having raised
money lo corrupt Congress This Information li
filed becauso It Is charged that wo have conspired
o defraud the United States not that wo havo

been endeavoring to corrupt the Uglsiativo De-partment
¬

or the Government and It seems to milhat that might Just as well havo been Icfl outi here Is no panlcularproprietyln one department
slandorlng anothor There Is no particular pro-
priety

¬

In putting in nn Information or this kinda gcnoral cbargo that money was raised to corrupt Congress It has nothing to do with ths
matter and it had much better havo been left oat

IN THIS SECOND COUNT
not nuother word Is sold about Mr Drown Now
when wo como to boll down what Is said aboulhim ltamnuntstn tills t that Drown used his In
fluenco with llrady In favor of McDouough I Brady
had already agreed to ilo this thing according to
Iho second couut ono year beforo According Is
tills second count this conspiracy was entered Into
on Ilia 15lh day or October 1877 and the con-
spiracy

¬

consisted In the fact that thoy agreed to¬

gether I Consequently after Brady had agreed
with McDonough McDonough went ono year
nftprward and employed Brown so lhat ho might
Inllueiipo Brady lo carry out thcconsplmcy I Your
Honor must recollect that Brown himself hnd

conspired ono year before ho was a co con
snlrator In splto however orhls Infiuence wilhBrady In splto of thofactthatBradyhad conspired
with McDonough In splto of tho fact that Brown
hud conspired with McDonough and llrady Brady
tleclarcd McDonough to bo a falling contractor
dcclurad his sureties fulling contractors took tho
contract from him ami from them

AND LFT IT TO ANOTHEnl
That was tho result of that conspiracy That
was tho result of Browns Inttuenco with
Bradvl It culminated at that tlmi nml In ilmt
way There Is no allegation that Brown ever
ai tctl for Walsh there Is no allegation that Brown
wus Interested directly or Indirectly In tho con-
tract

¬
given to Walsh thoro Is not the slightest In¬

timation that he did anything lawful or unlaw-
ful

¬
either for or agiunst Walsh There Is no

chargo that Brown mado or Intended to mako
ntiy corrupt uso of money that ho received thcro
Is nn chargo that he was to divide thlsmoney with
Brady uo charge that ho was to give one dollar to
French or to T urncr not one not the slightest In-
timation

¬

not a suspicion that he was todlvldo
this money at all not a suspicion that ho ucd this
money to corrupt Brady That would of Itself
havo been entirely Inconsistent with tho charge
that Brady had already conspired

WHAT THEN DID DROWN DO
Ho simply used papers designed lo corrupt tho
Second Assistant lostmastcr Gcncrul What
papers Tho pleader docs not havo llio kindness
io Inform us Were thoy papers designed to cor-
rupt

¬
an officer of the Government Tint Is what

tho pleader Bays What does tho Court say Noth-
ing

¬

becauso the Court hasnovcr seen those papers
Aud that is ono objection to tbls information
that It convcysno Information with regard to what
thoso papers were This I believe is all thcro Is
In the second count 1 dont know hut I am wast ¬
ing tlmo upon thU count as lam also going to
vnuito n little upon the third because I understood
Colonel Bliss to substantially admit that tho sec ¬
ond and third counts were not rood

Mr Cook Allow mo to say lest yon should bo
misled that It Is expected that It will appear that
each of tho counts Is good Colonel Bliss simply
said or Intended lo say that tho vindication of
thoso counts from your keen criticism would bo
left to others

Mr Ingersoll Ah I then as I understand It
Colonel Bliss fathered tho first count and as to the
rest ho disclaimed being a relative

Mr Cook But they will havo a father
Mr Ingersoll Very well In tbo third count II

Is charged that Brady llrown aud others con ¬

spired to defraud tho United Stales of somo 300
000 and by divers falso representations and
Mibllo means aud dovlccs to acquire to themselves
unjust and dishonest gain and lucre In connection
with enrrj Ing the United States malls from the Is
day of October 1878 to tho 30th of June 1882 on
routo 40101 etc Nothing moro is heard of Brown
until we nrrlvo at pago 3D and then It Is charged
that ou tho 1st day of October 1878

IN ruitSUAHCB OF THIS OONSrlEACY
Brown placed himself In communication with
llrady and hail an Interv lew and consultation with
him In relation to tho lucrcaso of service and ex-
pedition

¬

mid nf pay nnd compensation to Mc ¬

Donough far carr Ing tho mall on route 40101 and
that Brown in said Interview requested mi In-
crease

¬

of compensation and obtained from Brady
assurance that a largo Increaso of compensation
of not less than PloM would be made sa
as to mako tho wholo compensation 37801
per year on an lucrcaso of servlco from four
to seven trliis per week and a decrease
of tlmo from ono hundred and fifty hours to
ninety hours per trip and that tho said Increase
was not necessary nor rcqulsito for tho publlo
rood Who is lo Judge ot that Tho law nays
that the Second Assistant or Hie Postmaster-Genera- l

shall Judge lrrtlie first Instance but In a rase
like this Your Honor is to Judge and in order thai
Your Honor may Judge

THR FACTS WOULD IIAVK BEEN OTVEN

It is charged that on the 1st day of October 1878
In puriuunco of llio conspiracy llrown and Brady
met together consulted deliberated and agreed
aud without any necessity therefor and without
uuy reference to the publlo good and from cor
rupt mid Improper motives mid cuds to Increase
the servlco expedition and compensation for
carrying the malls on tho route aforesaid co that
tho entire compensation should bo SS7 803 per an-
num

¬

lhat artorvvard Biady allowed McDonough
to sublet his contract to Walsh knowing that
Walsh was going to carry itfor tfUfiO nnd that
afterward lliudy in pursuance of tho conspiracy
declared McDouough to be a railing contractor
uud then declared bis sureties to bo falling con-
tractors

¬
and then lu pursuance of the conspiracy

guvo tho contract to another I havo now gone
over all that there Is In tho first second and third
counts lu relation to Brown It may bo observed
however here that tho third couut docs not even
conclude according to tho form of tho statute la
such cases made uud provided against tho
peace and Government of tbo United States I
havu read this Information simply that I might

THROW LKJUT WON THE VALUE

ofthoaftllavltsand tho question now Is Ami
right In holding that tho pleader cannot merely
state that a thing is Improper or that a contract
Is extravagant and stop there without statins
tho fuels to Hint the court may Judge whether or
no It Is Improper or whether or no ills extrava ¬
gant Am I right when I say that ho cannot
luorely stato that a thing- Is unlawful without
setting out vv hy and wherefore It Is unlawful Am
I right when I any that when Iho pleader declares
that thu intreoso or compensation bears a greater
proportion to thu Increased stock employed than
the law allows ho must show what Iho Increaso ol
slock was Is this court bound to take the plead ¬

ers conclusions upon theso points Have they a
right to usurp Hie Judicial function In otlici
words must these gentlemen stato facts and jiuch
facts ns would bo required to prove tho alleged or
fenso belore a petit Jur On this question I call
attention to tho cases of tho State vs Parker 41 N
It W nnd I read Irom Ihu opinion of the court

livery Ingredient of which the ntrenso Is composed
must be nzeur ttely nnd clearly alleged For this fuels
aro to be slated not conclusion of Hieluwulcne A
crlnio Unrids up or ucla i nd Intent and Unsre must
lie set forth In tho lndlctmssit Willi reasonable par
Ilculurlly of time place and csrcunLsUnces t
So too li is In some Suites a ctime lor two or moro
persons to consplra to cheat and defraud another out
of his property but it tins been held llm tun lodlct
incut fur such nu ofleuse must contain allegations sitting forth the means proposed to be ucsd to accomplish
the purpose

oun law fkovidej
that whero two or more conspire to do an illegal
ait and one of tho consplra ton docs au act In fur ¬

therance of the conspiracy then tbo crime is com
But how shall ou know whether tho actSide is lu furtherance of the consplracyunlesstho

conspiracy Is set fortli unless Iho whole scheme is
divulged so that you may know whether thoact In
question was an net calculated lo carry out Hvj
scheme It Is lmpculblo to lid I whether annul
done by ono of the conspirators Is au act In fur¬

therance oflho conspiracy unless tho whole ts dl
Tulgcd consequently sll the fuels must beset
forth The court proceeds t

This becauso lo make such a purpose cilmluallht
conspiracy must be to cheat aud di flood In a mode
made criminal by siiitntoi und us all cheating and do
fruudhu has not beitimado criniUiul It Is necessary
for the Indictment to time Ilia means proposed In
order thut the court may seo that they are in fnct It
legal

In tho samo connection I refer to Slate vs Heath
40 VI 118 Alderman vb llio People 4 Mich 414
Suite vs lloberts 31 Mc SU Ill theso cases It was
held that it Is necessary to slate tho facts and clr
cumstauccs to that thu Court can Judgo For In
stiincu

In Malna It Is an oOenso lor Ivvonr more lo cons Ire
with tho Intent iinbin fully or wickedly to commit uny
crlnio punishable by Imprison men tin Hie SUtu prison
Utiitu v llotieris hut we think It will luraly hs

uiuiuied thut uu luulclrjiou would bu uood under Hit
bUdtite which cltuiges the object of Hie ceusplia y I
have ueeu uuluw fully uud wickedly lu couimlt cueo

liJA tldtlMkUii


